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UNITED STATES DISTRICT COURT -
SOUTHERN DISTRICT OF FLORIDA .
MIAMI DIVISION O1FEB 23 PM |: 29

e s am e

CLAREHCE MALDDOX
CLERK U.S.DIST. CT.

JORGE AND SUSAN GARCIA, ) @ 1 - >0 OF FLA - MIA
NELSON RUIZ AND OSVALDO ) CASE N SR S
E. CUELI, ) A

) [T

Plaintiffs, . ) R s ATE JUDGE
TCI-KINGY OSULLLYAN -

v, - -

)
UNITED STATES OF AMERICA, )
U.S. ARMY CORPS OF ENGINEERS, )
AND JOSEPH W. WESTPHAL, )
ASSISTANT SECRETARY OF THE )
ARMY (CIVIL WORKS), in his )
official capacity, )

)

Defendants. )
/
COMPLAINT

Plaintiffs, JORGE AND SUSAN GARCIA, JUSTINO RODRIGUEZ, and OSVALDO E.
CUELT file this Complaint seeking judicial review of agency action pursuant to 5 U.S.C. § 701,
et seq. and declaratory and injunctive relief, attorneys fees and costs, to set aside Defendants’
implementation of an unlawful plan that exceeds their delegated authority and will condemn
Plaintiffs’ private property within the “Eight and One-Half Square Mile Area” in direct violation
of Section 104(c) (16 U.S.C. § 410r-8(c)) of the Everglades National Park Protection and
Expansion Act of 1989, as amended (“Expansion Act”), 16 U.S.C. § 410-5 et seq. (Public Law

101-229), and in violation of 16 U.S.C. § 410r-8(k) (Public Law 103-219 (1994)) and allege:

e
L
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PLAINTIFFS

1. Plaintiffs, JORGE AND SUSAN GARCIA, JUSTINO RODRIGUEZ, and
OSVALDO E. CUELI are property owners, and home owners, within the area identified as the
“Eight and One-Half Square Mile Area.”

2. Plaintiffs relied on the nondiscretionary duty described in Section 104(c) of the
Expansion Act whereby Congress directed the Secretary of the Army to construct a flood
protection system for the presently developed land in the Eight and One-Half Square Mile Area in
which Plaintiffs own property and reside.

3. Any unlawful policy, agreement, practice or action of Defendants that causes a
plan to be implemented that condemns Plaintiffs’ land directly and substantially injures, harms

and damages Plaintiffs.

DEFENDANTS

4. The United States of America (“the federal government”) is the government of the
United States, which may be named as a defendant and against which declaratory judgment and
injunctive relief may be entered, pursuant to 28 U.S.C. §§ 2201 and 2202, 5 U.S.C. § 702, and
Fed. R. Civ. P. 57, and 65(a). The federal government is responsible for violations of law alleged
herein.

5. The U.S. Army Corps of Engineers (“the Corps™) is an agency of the federal
government which may be named as a defendant and against which declaratory judgment and
injunctive relief may be entered, pursuant to 18 U.S.C. §§ 2201, and 2202, 5 U.S.C. § 702 and

Fed. R. Civ. P. 57, and 65(a). The Corps is responsible for violations of law alleged herein.
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6. Joseph W. Westphal is the Assistant Secretary of the Army for Civil Works,
Department of the Army, and an officer and employee of the United States and its agency, the
Department of the Army. In his official capacity, Assistant Secretary Westphal may be named as
a defendant against whom declaratory judgment and injunctive relief may be entered, pursuant to
28 U.S.C. 2201 and 2202, 5 U.S.C. § 702 and Fed. R. Civ. P. 57, and 65(a). On behalf of the
federal government and its agencies, Assistant Secretary Westphal has been directly involved in
violations of federal law.

JURISDICTION AND VENUE

7. Plaintiffs seek a declaration of rights under the Everglades National Park
Protection and Expansion Act of 1989 (“Expansion Act”), 16 U.S.C. 410-5 et seq., as amended by
P.L. 103-219 (1994), to set aside agency action under 5 U.S.C. § 706, and seeks attorneys’ fees
under the Equal Access to Justice Act, 28 U.S.C. § 2412(d)(1)(A).

8. This Court has jurisdiction over this civil action and requested relief under 28
U.S.C. § 1331 (civil actions arising under the Constitution, laws, or treaties of the United States).

9. The Court may issue declaratory judgments and injunctive relief pursuant to these
jurisdiction statutes and 28 U.S.C. §§ 2201 and 2202, as well as Fed. R. Civ. P. 57 and 65(a).

10.  The Court may award attorneys’ fees and costs pursuant to the Equal Access to
Justice Act, 28 U.S.C. § 2412(d)(1)(A).

11.  The Court may hold unlawful and set aside agency action pursuant to 5 US.C. §
706(2).

12.  Venue in the Southern District of Florida is proper under 28 U.S.C. § 1391(e)

because this is a civil action against the United States, an agency thereof, and officers and
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employees of the United States, acting in their official capacity. Moreover, Plaintiffs’ property to
which the events relate, is within this District, and Plaintiffs reside in the District.
GENERAL ALLEGATIONS

13.  In 1989, Congress enacted the Everglades National Park Expansion Act, 16 U.S.C.
410r-5, et seq.

14. In one part of the Act (16 U.S.C. § 410r-5), Congress directed the Department of
the Interior (DOI) to expand the Park to the east by acquiring 107,600 acres of private property in
the East Everglades that were located in a shallow flow way called Northeast Shark River Slough
(“Slough”). This authorization did not include the acquisition of a residential area known as the
Eight and One-Half Square Mile Area, which is not located in the Slough.

15. In another part of the Act (16 U.S.C. § 410r-8), entitled Modification of Certain
Water Projects, Congress authorized and directed the Secretary of the Army, upon completion of
a final report by the Chief of the Army Corps of Engineers (“Corps’), to construct modifications
to the Central and Southern Florida Project (CS&F) to improve water deliveries into the Park and
“to the extent practicable” take steps to restore the natural hydrological conditions in the Park.

16. In 16 U.S.C. 410r-8(b), Congress directed the Secretary of the Army, “to make a
determination as to whether the residential area within the East Everglades known as the ‘Eight
and One-Half Square Mile Area’ . . . will be adversely affected by project modifications
authorized in subsection (a) of this section.”

17. Section 104(c) of the Expansion Act (16 U.S.C. § 410-r8(c)) specifically states that
“[1}f the Secretary of the Army determines pursuant to [the Final Memorandum] that the “Eight

and One-Half Square Mile Area” will be adversely affected, the Secretary of the Army is
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authorized and directed to construct a flood protection system for that portion of presently
developed land within such area.”

18. 16 U.S.C. 410r-8(a)(2) of the Expansion Act mandated that the modifications to
the CS&F Project be constructed as generally set forth in a General Design Memorandum (GDM)
to be prepared by the Army Corps of Engineers Jacksonville District.

19.  These modifications to the CS&F Project were specified in the General Design
Memorandum (GDM) entitled Modified Water Deliveries to Everglades National Park that was
completed in 1992. This GDM contained a detailed plan for the construction of a protection
levee, interior berm and seepage collection system around the Eight and One-Half Square Mile
Area that the Secretary of the Army had determined was necessary. The GDM projected that the
entire MWD project could be completed in five years.

20. 16 U.S.C. § 410r-8 of the Act directed the Corps to submit the 1992 General
Design Memorandum, which included the plan for the Eight and One-Half Square Mile Area, to
designated Congressional Committees for approval.

21. A Record of Decision (ROD) authorizing the Modified Water Deliveries Project
detailed in the 1992 GDM, including the Fight and One-Half Square Mile Area levee, seepage
canal and pump component, was signed by the Assistant Secretary of the Army for Civil Works
on May 13, 1993. Under this plan, none of the Plaintiffs’ property would have been adversely
affected.

22.  In 1994, Congress amended the Act by adding 16 U.S.C. § 410-r8(k), which
authorizes the Secretary to use federal funds “to provide Federal assistance to the State of

Florida” for the acquisition of lands adjacent to the park, specifically including the “Eight and
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One-Half Square Mile Area.” However, subsection (k)(2) provides that “the Secretary may
provide not more than 25 percent of the total cost of such acquisition,” and subsection (k)(3)
requires that such funds be transferred to the State of Florida.

23,  The State of Florida has decided not to acquire the Eight and One-Half Square
Mile Area.

24, On September 29, 1994, the Corps and their local sponsor, the South Florida
Water Management District (“‘District”) signed a Project Cooperation Agreement (“PCA”™) to
expeditiously construct the Modified Water Deliveries Project authorized by the Expansion Act,
detailed in the 1992 GDM, including the construction of a levee, seepage canal and pump system
for the residential area known as the Eight and One-Half Square Mile Area.

25.  Colonel Joe Miller, former District Commander of the Army Corps of Engineers
Jacksonville District stated at a public meeting in Homestead on or about September 21, 1999,
that the Corps still stood by their Congressionally authorized 1992 GDM plan for the Eight and
One-Half Square Mile Area.

26. Moreover, in a letter dated February 5, 1999, from Colonel Miller of the Corps to
the U.S. Fish and Wildlife Service, it stated in enclosure E that the Corps lacked authority and
funding to take over the acquisition of lands within the Eight and One-Half Square Mile Area.

27. On December 6, 2000, Joseph Westphal, Assistant Secretary of the Army for Civil
Works, signed a Record of Decision (ROD) approving the implementation of a new plan to
replace the 1992 Congressionally-authorized plan for a flood protection levee around the entire

Eight and One-Half Square Mile Area.
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28. Defendants’ new plan substantially modifies the location of the levee and seepage
canal that Congress directed the Corps to construct around the Eight and One-Half Square Mile
Area in Section 104(c) of the Expansion Act and seeks flowage easements not provided for in the
Act. The new plan will move the levee and seepage canal contained in the Congressionally-
authorized 1992 GDM much farther to the east and will create flowage easements, resulting in the
condemnation of 2,335 acres of the western part of the Eight and One-Half Square Mile Area and
the condemnation of areas in and around the new location of the levee and the seepage canal,
including areas developed prior to 1989.

29.  Defendants’ authorization and implementation of a plan that exercises federal
eminent domain authority and creates a federal buffer zone of 2,335 acres outside of the Park, are
actions beyond the authority conferred by the Expansion Act and are contrary to the clear intent of
Congress.

30. To implement this new plan, Defendants have taken steps to acquire and condemn
property that will be adversely affected by the new location of the proposed levy, seepage canal,
and flowage easements, including at least 63 residences that include homes owned by Plaintiffs.

A. The ROD provides that “construction and land acquisition shall be
implemented as part of the project.”

B. Defendants informed affected property owners at a public meeting on
January 16, 2001, that if an agreement to purchase the property cannot be
reached with the landowner, it could be challenged in “condemnation

proceedings.”
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C. At a meeting held by Defendants on January 31, 2001, Bart Wivell, Chief
of the Real Estate Division for the Corps, specifically informed Plaintiff
Garcia that the Corps would have to start condemnation proceedings
against him if he refused to sell his property.

D. Defendants informed affected landowners, including Plaintiffs, at the
January 16" and 31% meetings that they could be given a minimum of 90
days notice before they have to move. Moreover, Defendants distributed
booklets to the landowners entitled, Your Rights and Benefits as a
Displaced Person and Acquiring Real Property for Federal and Federal-
Aid Programs and Projects.

31. Plaintiffs all own developed property that Defendants seek to condemn and that
will be adversely affected by the new location of the proposed levy, seepage canal, and flowage
easements.

32. Plaintiffs are not willing sellers.

33. Plaintiffs have employed the undersigned attorneys, and are obligated to pay them
a reasonable fee for their services, which Defendants should be required to pay pursuant to 28
U.S.C. § 2412(d)(1)(A).

COUNTI

ACTION TO REVIEW AND SET ASIDE
UNLAWFUL AGENCY ACTION
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34. Plaintiffs have suffered wrong because Defendants’ unlawful new plan to
substantially modify the location of the proposed levy, seepage canal, and to create flowage
easements will result in the condemnation of their property.

3s. No special statutory review proceeding applies to the actions taken by Defendants,
and there is no rule providing that an action for review is inoperative pending appeal to a superior
agency authority.

36. The December 6, 2000 ROD is a final agency action for which there is no other
adequate remedy in a court. This ROD is the apparent authority relied upon by Defendants in
their subsequent attempts to condemn Plaintiffs’ property.

37. The ROD and subsequent actions of Defendants are arbitrary, capricious, an abuse
of discretion, and otherwise not in accordance with law because they are beyond the authority
granted by Congress in the Expansion Act in that:

A. Defendants will fail to protect nearly half of the area that Congress directed
them to construct a flood protection system around in section 410r-8(c);
and

B. Defendants have refused to implement alternative means to achieve the
improved water deliveries required by section 410r-8(a) that would not
impact Plaintiffs’ property (as in the Congressionally-approved May 13,
1993 ROD) and have instead chosen a plan in violation of the Act.

38.  The ROD and subsequent actions of Defendants are contrary to constitutional

right, power, privilege or immunity because:
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Defendants’ actions are arbitrary and wrongful and violate Plaintiffs’ right
to substantive due process in that they are not only not authorized, but fly
in the face of Congress’ direction to construct a flood protection system
around the Area; and

Defendants’ actions are arbitrary and wrongful and violate Plaintiffs’ right
to substantive due process in that they are contrary to Congress’ express
decision not to authorize funds or grant federal eminent domain authority
to condemn the property except in the form of assistance to the State of

Florida.

39.  The ROD and subsequent actions of Defendants are in excess of statutory

jurisdiction, authority, or limitations, or short of statutory right because:

A.

Defendants do not have the authority under the Expansion Act to construct
a substantially modified project that would condemn Plaintiffs’ lands;
Congress specifically directed the Secretary of the Army to construct a
flood protection system around the developed land within the Eight and
One-Half Square Mile Area in section 410r-8(c);

Defendants have no statutory authority under the Expansion Act to
condemn and acquire Plaintiffs’ property and to expend federal funds for
this purpose;

Defendants’ actions to condemn and acquire Plaintiffs’ property are in

direct violation of section 410r-8(k) of the Expansion Act; and
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D. Defendants’ actions are contrary to the intent of Congress to protect rather
than condemn the Area as expressed in its direction to construct a flood
protection system around the developed land within the Eight and One-
Half Square Mile Area in section 410r-8(c) of the Expansion Act should
any project have an adverse impact on that area.

WHEREFORE, Plaintiffs request the Court to review and set aside the actions of
Defendant described above, enjoin Defendants from taking further actions to condemn or acquire
their property, and to award them their attorneys’ fees and costs pursuant to the Equal Access to
Justice Act, 28 U.S.C. § 2412.

COUNT 11

ACTION FOR DECLARATORY AND INJUNCTIVE RELIEF

40. There is an actual controversy between the parties — Defendants are taking actions
to acquire or condemn Plaintiffs’ property and to construct a project that will adversely impact
Plaintiffs’ property which Plaintiffs assert are unlawful and unauthorized as alleged in paragraphs
37 through 39, which are re-alleged.

41. By authorizing the implementation of a plan that exercises federal eminent domain
authority and creates a federal buffer zone of 2,335 acres outside of the Park, Defendants are
exceeding their authority and violating the Expansion Act and the clear intent of Congress.

42.  Defendants have no authority to expend federal funds under the Expansion Act to

condemn and acquire Plaintiffs’ property, and their attempt to do so violates section 410r-8(k).
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43.  Defendants have no authority under the Expansion Act to implement a project that
will adversely impact Plaintiffs’ property without protecting Plaintiffs’ property pursuant to
section 410r-8(c).

44.  Defendants’ illegal actions in excess of their delegated authority and in violation of
the Expansion Act have, and will, cause irreparable harm to Plaintiffs unless enjoined.

WHEREFORE, Plaintiffs request that the Court:

A, Declare that Defendants are exceeding their delegated authority and violating the
Expansion Act by implementing a plan that will condemn Plaintiffs’ private property within the
Eight and One-Half Square Mile Area;

B. Declare that Defendants are exceeding their delegated authority and violating the
Expansion Act by implementing a plan that will condemn Plaintiffs’ lands rather than
constructing a flood protection system for Plaintiffs’ lands as directed by Congress;

C. Declare that Defendants’ unlawful actions in excess of their delegated authority are
harming Plaintiffs;

D. Declare that Defendants’ new plan is unlawful under the Expansion Act and
should be set aside;

E. Declare that the Defendants must follow the intent of Congress concerning the
Eight and One-Half Square Mile Area, as set forth in the Expansion Act;

F. Enjoin Defendants from exceeding their delegated authority and violating the law
by implementing a plan that will condemn Plaintiffs’ private property within the Eight and One-

Half Square Mile Area;
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G. Grant attorneys fees and costs to Plaintiffs, including fees and costs pursuant to the
Equal Access to Justice Act, 28 U.S.C. § 2412; and
H. Grant such other relief as the Court deems just and appropriate.
DEMAND FOR JURY TRIAL
Plaintiffs demand trial by jury on all issues so triable.

HARDEMAN & SUAREZ, P.A.
Attorneys for Plaintiffs

9130 South Dadeland Boulevard
Datran Two - Suite 1209

Miami, Florida 33156

Tel: 305 670-2013

Fax: 305 670-2097

L g

RICHARD J. SUAREZ
F.B.N. 331902
RICHARD A. WARREN
F.B.N. 336041
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